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Can Lenders not licensed by CBK take security over land? 
 

Kenyan courts have handed down two decisions that 

threaten to upend lending practices in the country. A 

2019 Court of Appeal decision1 and a 2024 High Court 

decision,2 have the unintended consequence of 

limiting who can take security over immovable 

property. 

In April 2024, the High Court followed a 2019 Court of 

Appeal decision finding that institutions without 

banking licences cannot legally create charges 

(mortgages). This decision raise one fundamental 

question—can institutions not licensed by CBK take 

immovable property securities when lending? 

What does the Banking Act provide? 

The starting point for this conversation is the Banking 

Act. Section 4 of the Act bars anyone from engaging in 

banking, financial, or mortgage finance business 

without being licensed by the Central Bank of Kenya 

(CBK). 

The Act defines mortgage finance business as the 

taking of deposits to be deployed in lending for the 

purchase or improvement of land secured by, among 

others, a mortgage or charge over land. 

Therefore, as per the Act, to be a mortgage finance 

company, a company must accept public deposits, use 

those deposits to lend for land purchases and 

developments, and secure repayment by taking 

security over land. All three elements must exist for an 

institution to fall under the regulatory purview of the 

Banking Act. 

 

 
1 George Lalla Oduour v Cannon Insurance (K) Ltd (2019) 
eKLR 

What is a Mortgage? 

Before we delve further, it is necessary to consider 

what a mortgage is. The term has an ordinary meaning 

and a legal one. Ordinarily, mortgage refers to lending 

provided to finance the purchase or construction of a 

home for personal use. Legally however, a mortgage is 

an instrument which transferred ownership of 

immovable property to a lender to secure a debt.  

After the Land Act 2012 came into force, all mortgages 

were converted into charges. A charge is a security 

interest in land securing payment of money or 

fulfilment of a condition. Unlike mortgages pre-2012, 

charges do not transfer ownership of land. 

Misapplication of Banking Act Provisions 

The Court of Appeal unfortunately viewed the 

elements of mortgage finance business individually 

rather than as an inter-dependent whole. The entire 

premise of regulation of banking institutions is they 

receive and hold funds on for the general public. To 

protect this public interest, the government regulates 

such business. However, not all lending secured by land 

is mortgage finance. 

Nothing in Kenyan law prohibits persons not licensed 

by CBK from giving loans whose repayment is secured 

by security over land provided they do not accept 

deposits from the public. Respectfully to the Learned 

Judges of the Court of Appeal, the Banking Act only 

regulates mortgage finance business not the giving or 

taking of security over immovable property. 

2 Joseph Njogu Njuguna & Jane Nyambura Njogu v Tetra 
Pak Limited (2024) eKLR 
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Why does this matter? 

The immediate impact of these decisions is persons not 

licensed by CBK holding mortgages issued until the 

2012 Land Act was fully in force may be unable to 

enforce those securities. The application of the new 

Land Act did not take off until sometime in 2017, 

potentially leaving instruments issued between 2012 

and 2017 exposed. Non-bank persons holding 

mortgages need to review their security documents for 

enforceability and may need to consider replacing their 

securities. 

Consequently, lenders not licensed by the CBK could 

face the same challenge while enforcing security over 

immovable property. Ultimately, we think this issue 

needs to be brought back before the Court of Appeal 

for reconsideration. 

 

 

DISCLAIMER: 

This alert highlights legal matters, legislative and policy changes 
for general use only. It does not create an advocate-client 
relationship between the sender and its receiver or reader. It is 
neither legal advice nor legal opinion. You should not act or rely 
on this briefing without consulting an advocate. 
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KN Law LLP is a boutique corporate and commercial law firm operating from Nairobi, Kenya, with a regional reach 

across multiple jurisdictions and with a liaison office in London. We have selected the very top lawyers in their 

respective fields, each with unique experience and demonstrated expertise, to make up a well-rounded team that 

works together and with our clients. Our proven experience and proficiency in providing legal advisory to local and 

multi-national corporations and high-net worth individuals is the core of our practice. We offer innovative, efficient 

and practical legal solutions through our team of highly trained, skilled and expert lawyers. Our brief is simple: to 

ensure that our service offering not only meets clients’ expectations, but continually surpasses them.  

We are a member of Legus International, a top-ranked global network of law firms that provides our clients with access 

to over 2,500 lawyers in over 60 jurisdictions.  

 

 

 

 

 

 

For any queries or if you wish to discuss this alert, please email or reach out to your usual contact and we will be 

happy to assist you. 
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